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FORCE MAIJEURE - COURT OF APPEAL RULES ON
MUR SHIPPING V RTI LTD'

Introduction

Reinstating the original decision of an arbitration tribunal and reversing a decision of the High Court on appeal from
the award of the arbitrators, the Court of Appeal has held that where a force majeure ("FM") clause requires that an
FM event "cannot be overcome by reasonable endeavours from the party affected”, those endeavours can extend to
accepting performance that is strictly inconsistent with that required under the contract.

In the case, which involved a long-term COA between MUR as owners and RTI as charterers, RTl's parent company
became subject to US sanctions. MUR argued that these sanctions prevented payment being made in US Dollars, as
expressly required under the terms of the COA, and declined to nominate further vessels in reliance upon what it
maintained to be an FM event.

RTI argued that payment could instead be made in Euros and furthermore, offered to bear any additional costs or
exchange rate losses suffered by MUR in converting the Euros back into US Dollars. In effect, it maintained that any
FM event could be overcome by reasonable endeavours by MUR, namely by them accepting payment by RTI in a
different currency, Euros, with that different currency then being converted to US Dollars - so that the end result for
MUR would be the same as if payment had been made in US Dollars in the first place.

RTI sought damages for MUR's refusal to nominate further vessels.

Decision

The arbitration tribunal found in RTI's favour, on the basis that the FM event (which following consideration of the
terms of the relevant sanctions, the tribunal ultimately held to be likely delay resulting from payment in US Dollars,
rather than prevention of payment in that currency) could have been overcome by reasonable endeavours, and with
no detriment to MUR.

In the High Court, the judge held that the exercise of reasonable endeavours by MUR could not require it to accept
performance that was inconsistent with the express terms of the contract (ie. non-contractual performance), those
express terms requiring payment in US Dollars.

The Court of Appeal - by a majority of two to one - reinstated the decision of the arbitration tribunal. The decision of
the majority focussed on whether, as a matter of fact, RTl's proposal would have led to the FM event being overcome
by the exercise of reasonable endeavours. That was a matter on which the arbitration tribunal had already made a
finding, namely that it would have achieved precisely the same result as payment by RTIl in US Dollars. The decision
of the majority was that it was not appropriate to interfere with that finding.

The decision of the dissenting Court of Appeal judge echoed the same concern of the High Court judge, that RTl's
proposal involved non-contractual performance, concluding that an FM event could not be overcome by such
performance. But the decision of the majority prevails.
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Commentary

In summary, the law as it now stands is that the exercise of reasonable endeavours to overcome a FM

event can involve performance that is inconsistent with the express terms of the contract if the end result is
essentially the same - in the present case, that MUR would end up with US Dollars in its bank account and suffer no
additional cost as a result of currency conversion.
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